IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D NEY )
) Gvil Action
Plaintiff ) No. 06-CV-4354
)3
VS. )3
)3
OPEN SOLUTI ONS, | NC., )
)3
Def endant )
ORDER

NOW this 8th day of Novenber 2007, upon consideration

of the follow ng notions and docunments:

(1) Motion of Defendant Open Solutions Inc. for Leave
to File a Reply Brief in Support of Open Sol utions

Inc.’s Motion Summary Judgnent, which notion was
filed August 29, 2007 (with attached Reply
Menorandum of Law in Support of Mbtion of

Def endant Open Sol utions Inc. for Summary Judgnent

Under Federal Rule of Givil Procedure 56(c)):
together with

Plaintiff’s Answer in Opposition to

Def endant’s Motion for Leave to File Sunmary
Judgnent, which response was filed on

Sept enber 11, 2007,

(2) Motion of Defendant Open Solutions Inc. for
Summary Judgenment Under Federal Rule of G vil
Procedure 56(c) filed on July 13, 2007; together
W th:

Plaintiff’s Answer in Opposition to the
Def endant’s Motion for Summary Judgnent,
whi ch response was filed on July 27, 2007;

it appearing that defendant’s proposed reply brief will be

hel pful to the deternmination of the issues presented in this

case; it further appearing that the proposed reply brief is




responsive to arqunents raised for the first tine in plaintiff’'s

opposi tion papers and hel pful in understanding the respective

positions of the parties; it further appearing that plaintiff’'s

opposition to defendant’s proposed reply brief responds to the

underlying nerits of the argunments presented; and for the reasons

expressed in the acconpanyi ng Opi ni on,

IT 1S ORDERED that the Mtion of Defendant Open

Solutions Inc. for Leave to File a Reply Brief in Support of Open

Solutions Inc.’s Motion Summary Judgnent i s granted.

IT 1S FURTHER ORDERED that the derk of Court shal

file defendant’s reply brief titled Reply Menorandum of Law in

Support of Mtion of Defendant Open Sol utions Inc. for Sunmary

Judgnment Under Federal Rule of G vil Procedure 56(c).

I T 1S FURTHER ORDERED t hat the Mtion of Defendant Open

Solutions Inc. for Sunmary Judgenent Under Federal Rule of Civil

Procedure 56(c) is denied.

BY THE COURT:

Janes Knoll Gardner
United States District Judge




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D NEY, )
) Cvil Action
Plaintiff ) No. 06-CV-4354
)
VS. )
)
OPEN SOLUTI ONS, | NC., )
)
Def endant * )
* * *

APPEARANCES:

MARK S. SI GMON, ESQUI RE
On behal f of Plaintiff

SCOTT L. VERN CK, ESQUI RE

DAVID H COLVIN, ESQU RE and

ADAM G. SI LVERSTEI N, ESQUI RE
On behal f of Defendant

* * *

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on the Mtion of

Def endant Open Sol utions Inc. for Sunmary Judgenent Under Feder al

! Plaintiff’s Conplaint avers that defendant’s corporate nane is
“QOpen Sol utions, Inc.” However, defendant identifies itself using the
corporate nane “QOpen Solutions Inc.” Neither party disputes the identity of
the defendant. Thus, | refer to defendant as Open Sol utions Inc. throughout
the text of this opinion, but I do not alter the caption.



Rule of Civil Procedure 56(c) filed on July 13, 2007.2 For the
reasons expressed below, | deny defendant’s notion for summary
j udgment .

JURI SDI CT1 ON

Jurisdiction is based upon diversity of citizenship
jurisdiction pursuant to 28 U.S.C. §8 1332. Plaintiff David Ney
is a natural person and is a citizen of the Conmmonweal t h of
Pennsyl vani a. Defendant Open Solutions Inc. is a Del anare
corporation with its principal place of business in Connecticut.

VENUE

Venue is proper pursuant to 28 U.S.C. 8§ 1391(b) because
the events giving rise to plaintiff’s clains allegedly occurred
in Northanpton County, Pennsylvania, which is located in this
judicial district.

PROCEDURAL HI STORY

Plaintiff David Ney commenced the wthin matter against
def endant Open Solutions Inc. on Septenber 1, 2006 by filing a

Complaint with a demand for jury trial in the Court of Common

2 Plaintiff’s Answer in Opposition to the Defendant’s Mdtion for
Sunmary Judgnent was filed on July 27, 2007. In the accompanying Order, |

(Footnote 2 continued):

(Continuation of footnote 2):

grant the Modtion of Defendant Open Solutions Inc. for Leave to File a Reply
Brief in Support of Open Solutions Inc.’s Mtion Summary Judgment, which
notion was filed August 29, 2007, and direct the Cerk of Court to file the
Reply Menorandum of Law in Support of Mtion of Defendant Open Sol utions Inc.
for Summary Judgment Under Federal Rule of Civil Procedure 56(c). Plaintiff’s
Answer in Qpposition to Defendant’s Mtion for Leave to File Sunmary Judgnent
was filed on Septenber 11, 2007.
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Pl eas of Northanpton County, Pennsylvania (case nunber C004CV-
2006-6961). The Conplaint sets forth a single-count breach of
contract cl aimbased on defendant’s sal es comm ssions plans for
the years 2004 and 2005. Defendant tinmely renoved the action on
Septenber 29, 2006. See 28 U.S.C. 88 1441 and 1446.

An arbitration was held on July 26, 2007 and an
arbitration award was entered on July 26, 2007 by the O erk of
Court. On July 30, 2007 defendant denanded a trial de novo
pursuant to Rule 53.2(7)(A) of the Rules of Cvil Procedure of
the United States District Court for the Eastern District of
Pennsyl vani a.

UNDI SPUTED FACTS

Backgr ound

Based upon the Concise Statenment of Undisputed Materi al
Facts of Defendant Open Solutions Inc. filed on July 13, 2007,
and Plaintiff’s Answer in Response to the Defendant’s Conci se
Statenent of Undisputed Material Facts filed on July 27, 2007,
the followng facts are undisputed. Plaintiff is a former
enpl oyee of defendant Qpen Solutions Inc. Defendant sells and
licenses software and related services to financial institutions
through a direct sales force. Plaintiff was enpl oyed by
def endant as an Area Vice President between July 2003 and January
2006, when plaintiff voluntarily resigned to work as an account

executive with J& Software |ocated in Blue Bell, Pennsylvani a.



Fromthe tinme he graduated fromcollege, plaintiff
worked in the conputer software industry in different capacities,
including as a salesman. I n March 1997 plaintiff joined Liberty
Fi Tech as a District Sales manager. Liberty Fi Tech sold conputer
software to financial institutions. Defendant remained at Liberty
Fi Tech until it was acquired by defendant in June 2003.

Def endant hired plaintiff as an Area Vice President in June 2003.

During plaintiff’s enploynent by Liberty Fi Tech,
plaintiff was paid a 50% comm ssi on upon the signing of a sales
contract, and the renmining 50% when the custonmer “went |ive”.?3
The Liberty Fi Tech conpensati on plans provided that no comm ssion
woul d be paid if the sales person was no | onger enployed at the
time the comm ssion was scheduled to be paid. Thus, plaintiff
woul d have forfeited the paynment of any conm ssions in the event
that he voluntarily resigned fromhis enploynent with Liberty
Fi Tech.

During the cal endar year 2004, plaintiff earned his
comm ssions pursuant to the Qpen Sol utions 2004 Vi ce President
Sal es Comm ssion Plan (“2004 Plan”). During the cal endar year
2005, plaintiff earned his conm ssions pursuant to the Open
Sol utions 2005 Area Vice President - Core Sal es Comm ssion Plan

(“2005 Plan”). The 2005 Pl an incorporated the Open Sol utions

8 The term“went live” is utilized by both parties in this action as
synonynous with the term“conversion”, a termutilized in plaintiff’'s
conmi ssion plans with both Liberty Fi Tech and Open Sol utions Inc.
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Inc. Area Vice President 2005 Sal es Comm ssion Plan Terns and
Condi tions (“2005 Ternms and Conditions”). Plaintiff signed the
2004 Pl an, the 2005 Plan and the 2005 Ternms and Conditions after
he had an opportunity to review these docunents and ask questions
about them

Under both the 2004 and 2005 Plans, plaintiff earned
his comm ssions under a two-step process. Plaintiff would earn
50% of his conmm ssion upon the signing of a sales contract with a
client. Plaintiff would earn the remaining 50% when a client
woul d convert.*

Plaintiff seeks the follow ng sal es comm ssi ons based
upon sal es conm ssions for custonmers who converted after the
effective date of plaintiff’'s voluntary term nation (the dollar

anounts represent the 50% conversi on comm SsSions):

SRP Federal Credit Union - $6,650.51
Menbers Plus Credit Union - $7,483.16
South Carolina State Credit Union - $31, 265.78
Connects Federal Credit Union - $11,994. 82
DFCU Fi nanci al Federal Credit Union - $55, 425.83
SSA Bal ti nbre FEDERAL Credit Union - $18,107. 49
TOTAL COWM SSI ONS SOUGHT $130, 927. 59

Def endant paid plaintiff the purchase-order-agreenent-
si gning conmm ssions for each of the above custoners. However,

defendant did not pay plaintiff the 50% comm ssions for the above

4 “Conversion” is not defined in either the 2004 Pl an, the 2005 Pl an
or the 2005 Ternms and Conditions. However, the parties use the termto nean
that a client went online and began using the software program sold by Open
Solutions Inc. Neither party disputes the neani ng of conversion.
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sales with respect to which there were no conversions before the

effective date of plaintiff’s resignation

Terns of the 2004 Plan and 2005 Pl an

The 2004 Pl an expressly provides that “Conm ssions wll
be paid as follows[:]...50%in the nonth foll ow ng Agreenent
signing...[and] the remaining 50%the nonth foll ow ng
conversion....[Playnent wll be nade to the respective Area Vice
President on the 30th of each nonth follow ng the earned
activity.”?®

Simlarly, the 2005 Pl an provides that “Comm ssions on
Core Sal es, TOC products and SSG conponent sales will be
cal cul ated on the conm ssi onabl e Agreenent val ue as foll ows:
...50% upon signed Agreenent...[and] 50% upon conversion.

Comm ssions are paid one nonth in arrears (i.e., Conm ssions
earned in January are paid out in February).”®

Regar di ng conm ssion adjustnents and tim ng of
paynents, the 2004 and 2005 Pl ans provide as foll ows:

Addi ti onal Comm ssion |Information:

Comm ssions will be adjusted nonthly for any
credits granted or for any Agreenent

5 Exhi bit A to the Menorandum of Law of Law in Support of Mbdtion of
Def endant Open Sol utions Inc. for Sunmmary Judgment Under Federal Rule of Civil
Procedure 56(c) filed July 13, 2007 (“Exhibit A").

6 Exhi bit B to the Menorandum of Law of Law in Support of Mbdtion of
Def endant Open Sol utions Inc. for Sunmary Judgment Under Federal Rule of Civil
Procedure 56(c) filed July 13, 2007("“Exhibit B").
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cancel l ations and/or credits granted on itens
under the control of the Area Vice President
whi ch reduce the commi ssi oned anount.’

Wth respect to an enpl oyee term nation, the 2004 and

2005 Pl ans both state:

However,

If an Area Vice President’s enploynment with Qpen
Solutions is termnated, either voluntarily or
involuntarily, all of the enployee’s closed orders
as of their termnation date will be reviewed for
cal cul ati on of comm ssion paynents based on their
status as of that date. |If there is any

out st andi ng anount owed to Open Sol utions, the
commi ssion due will be reduced by any such anount
outstanding. Only the anount due to be paid at
termnation will be paid. No additional anmounts
will be paid after termnation.?

the 2005 Pl an contai ns an additional docunment, which

states “See Terns & Conditions for details.”?®

terns:

The 2005 Terns and Condi ti ons

The 2005 Terns and Conditions contains the follow ng

The suns set forth in the Plan shall accrue to the
Area Vice President as described herein, but such
suns shall not be earned by, nor paid to, the Area
Vice President unless and until all necessary
conditions for such paynent are fulfill ed.
Necessary conditions shall include, wthout
[imtation, the full execution of non-cancel able
Agreenents as determ ned by Open Solutions inits
absol ute discretion, as well as any other
conditions contained in this Plan, including,

Exhi bit A and Exhibit B.

Id.

Exhi bit B.
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without Iimtation, continued enploynent with Open
Sol uti ons.

Recei vabl es

Open Sol utions reserves the right to reverse
revenues for receivables nore than 90 days past
due. \When those receivables are paid, the quota
attainment will be reinstated to the Area Vice
President’s quota attainnent. Should any of these
recei vabl es becone Bad Debt, the associated anount
i's subject to deduction fromthe Area Vice
President’s quota attainnent unl ess such bad debt
is collected....

When an Area Vice President ceases his or her
participation in the Plan for any reason (e.qg.
pronotion, transfer or voluntary departure), Qpen
Solutions will have no responsibility to pay
conmi ssions on those revenues even if they are
subsequent |y col | ect ed.

Change of Enpl oynment

If the Area Vice President transfers to another
position in the conpany taking himor her outside
the Plan or | eaves the conpany, the foll ow ng
conditions will apply:

° Paynment of conmi ssions will be made for the
Area Vice President’s closed orders as of
their effective transfer date or term nation
date. Open Solutions reserves the right to
charge back all sal es aged over 90 days for
comm ssi on purposes as of the enpl oyee’s
term nation date or date of transfer to
anot her position.

® Comm ssion paynents will be sent to fornmer
enpl oyee on the 30th of the nmonth follow ng
the earned activity.

o If there is any outstandi ng anount owed to
Open Sol utions, the comm ssion due will be
reduced by any such anmount outstanding. Only
t he amount due to be paid at transfer or
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termnation will be paid. No additional
anmounts will be past [sic] after the transfer
or term nation date.

A final comm ssion statenent will be prepared at
the end of the nonth following the last full or
partial nonth enpl oyed by Open Solutions as a
participant of this Plan, and such statenent w ||

i nclude all amounts payable to the enpl oyee under
this Plan. Any negative bal ances (dollars owed to
Open Sol utions) that may exist in the Plan
participant’s account will be fully recoverable to
t he extent allowabl e hereunder. Any comm ssion
due to the enployee will be paid as soon as nonies
are collected fromthe client, but, if deened
necessary by Open Solutions in its absolute
reasonabl e discretion, will be netted agai nst
amounts recoverable fromthe fornmer enployee.

CONTENTI ONS OF THE PARTI ES

Def endant’s Cont enti ons

Def endant Open Sol utions Inc. contends that the
unanbi guous | anguage of the 2004 Pl an, 2005 Pl an and 2005 Terns
and Conditions establish that plaintiff is not entitled to
conmi ssions on accounts which had not converted by the effective
date of plaintiff’s termnation. Defendant asserts that
plaintiff only earned full 100% comm ssions on accounts whi ch had
bot h signed agreenents and converted prior to plaintiff’s
resignation. Thus, defendant argues the subsequent conversions
do not result in further conm ssions owed to plaintiff.

Wth regard to which contracts govern the clains for

comm ssi ons, defendant avers that the 2004 Plan and the 2005 Pl an

10 Exhibit C to the Menorandum of Law of Law in Support of Motion of
Def endant Open Sol utions Inc. for Sunmary Judgnent Under Federal Rule of Cvi
Procedure 56(c) (“Exhibit C').
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(along with the 2005 Terns and Conditions) establish the

met hodol ogy by which plaintiff’s comm ssions are cal cul at ed.

Def endant argues that the 2004 Plan solely governs plaintiff’s
two clains for cal endar year 2004 account comm ssions (the SRP
Federal Credit Union and Menbers Plus Credit Union). Defendant
al so asserts that the 2005 Plan and 2005 Ternms and Conditions
govern the clainms for comm ssions earned during the cal endar year
2005.

Def endant contends that its construction of the 2004
Pl an, 2005 Plan and 2005 Ternms and Conditions is the only
interpretation of the contracts which gives full effect to al
terms. Defendant argues that plaintiff’s construction of the
2005 Terns and Conditions is internally inconsistent (wth other
provi sions of the 2005 Terns and Conditions) as well as
i nconsistent with both the 2004 Plan and 2005 Pl an.

Def endant contends the 2005 Terns and Conditions
specifically refer to “continued enploynment with Qpen Sol utions”
as a “necessary condition” to receive conm ssions. Defendant
al so points to | anguage in the 2004 Pl an and 2005 Pl an which
unequi vocal |y states that “[o]nly the anmount due to be paid at
termnation wll be paid’ based upon the status of “all of the
enpl oyee’ s closed orders as of their term nation date”.

Appl ying this | anguage, defendant contends that the

“status” of the relevant accounts is undisputed. The clients had
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signed sales contracts, but had not yet converted when plaintiff
resigned. Accordingly, defendant argues that plaintiff is not
entitled to comm ssions which may have been earned as a result of

subsequent status changes.

Def endant asserts that plaintiff has failed to offer
any evidence in support of its interpretation that the contract
is clear and unanbi guous or that it contains an anbiguity.
Specifically, defendant asserts that plaintiff’'s interpretation
of the contractual |anguage cannot be reconcil ed between the
three rel evant docunents and plaintiff has offered no evidence to
show an anbiguity. WMreover, defendant contends that it has
never paid conversion conm ssions to an Area Vice President after
his or her enploynent has term nated and that plaintiff has
failed to offer any contradictory evidence.

Plaintiff’'s Contentions

Plaintiff disputes defendant’s construction of the
contract. Plaintiff argues that either (1) the 2005 Terns and
Condi ti ons docunent clearly and unanbi guously entitles plaintiff
to conm ssions on accounts which converted subsequent to
plaintiff’s termnation, or (2) the 2005 Terns and Conditions are
anbi guous, and that any anbiguities nust be resolved by the trier
of fact in plaintiff’'s favor.

Wth regard to which contracts govern the clains for
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comm ssions, plaintiff concedes that the 2004 Plan and the 2005
Plan (along with the 2005 Terns and Conditions) establish the
met hodol ogy by which plaintiff’s comm ssions are cal cul at ed.

Plaintiff also agrees that the 2005 Plan and 2005 Terns and

Condi ti ons govern the clains for comm ssions earned during the
cal endar year 2005.

However, plaintiff disputes defendant’s contention
regardi ng the operative docunents for plaintiff’s 2004 conm ssi on
claims. Plaintiff argues that the 2004 Plan was nodified by the
2005 Pl an and the 2005 Terns and Conditions, and the three
docunents together govern plaintiff’s two clains for cal endar
year 2004 account comm ssions (the SRP Federal Credit Union and
Menbers Plus Credit Union).

Plaintiff concedes that in the absence of the 2005
Terns and Conditions, the 2004 Plan and 2005 Pl an woul d bar his
clainms for conmm ssions based on conversions after plaintiff’s
term nated ended. However, plaintiff contends that the 2005
Terms and Conditions significantly altered the rights of Area
Vice Presidents to receive conmm ssions after they no | onger
participated in the 2004 and 2005 Pl ans.

Plaintiff asserts that the 2005 Terns and Conditions
docunent provides for conmm ssion paynents on all “closed orders”.

Plaintiff construes closed order to nean all sal es whi ch have
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resulted in signed contracts and contends that this provision
does not require a client to convert the product for the
comm ssion to be earned. Moreover, plaintiff contends that
“earned activity” within the meaning of the 2005 Terns and
Conditions refers to the final paragraph of the Change of
Enpl oyment section, which states that comm ssions due to the
enpl oyee will be “paid as soon as nonies are collected fromthe
client”.

Plaintiff argues that defendant’s construction of the
2005 Terns and Conditions is self-contradictory in that if no
paynments will be made after an enployee’'s effective term nation
date, plaintiff could not receive any conm ssions, even those to
whi ch both parties agree he was entitled. Mreover, plaintiff
asserts that defendant’s construction of 2005 Terns and
Conditions fails to give neaning to the charge-back provisions
contained in the Change of Enploynment section.

Finally, plaintiff contends that the applicable
provi sions of the 2005 Terns and Conditions, if not plain on
their face, are anbiguous. Plaintiff asserts that the
construction of anbiguous terns is left to the trier of fact,
and, the court should apply the general rule that anmbiguities are
construed agai nst the draftsman of an agreenent.

STANDARD OF REVI EW

In considering a notion for summary judgnent, the court
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must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnent

as a matter of law” Fed.R GCv.P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986);

Federal Honme Loan Mortgage Corporation v. Scottsdal e | nsurance

Conpany, 316 F.3d 431, 433 (3d Cir. 2003). Only facts that may
affect the outcone of a case are “material”. Mor eover, al
reasonabl e i nferences fromthe record are drawn in favor of the

non- novant. Anderson, supra.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el ement on

which it bears the burden of proof. Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 858 (3d Cir. 2000). A plaintiff cannot
avert summary judgnent with speculation or by resting on the
all egations in his pleadings, but rather nust present conpetent
evidence fromwhich a jury could reasonably find in his favor

Ri dgewood Board of Education v. N.E. for ME., 172 F. 3d 238, 252

(3d Gr. 1999); Wods v. Bentsen, 889 F. Supp. 179, 184 (E.D. Pa.
1995) .
DI SCUSSI ON
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Under the Pennsyl vania comon | aw of contracts, ! “a
witing nust be interpreted as a whole, giving effect to all its

provisions.” Atlantic Richfield Conpany v. Razum c, 480 Pa. 366,

372, 390 A . 2d 736, 739 (1978). “Wiere several instrunents are
made as part of one transaction they will be read together, and
each will be construed with reference to the other; and this is
so although the instrunments may have been executed at different
times and do not in terns refer to each other.” Huegel v.

Mfflin Construction Conpany, Inc., 796 A 2d 350, 354-355

(Pa. Super. 2002)(internal citation and quotations omtted).
A court may not interpret one aspect of a contract in a

manner that annuls another part of the contract. Meeting House

Lane, Ltd. v. Melso, 628 A 2d 854, 857-858 (Pa. Super. 1993).

Moreover, “[i]t is well settled that before a court may interpret
a contract in such a way as to reach an absurd result, it nust
endeavor to reach an interpretation that is reasonable in |ight

of the parties’ intentions.” Enpire Sanitary Landfill, Inc. V.

Ri verside School District, 739 A 2d 651, 655 (Pa. Conmw. 1999)

(citing Pocono Manor Association v. Allen, 337 Pa. 442,
12 A 2d 32 (1940)).
“The intent of the parties to a witten contract is

deened to be in the witing itself, and when the words are clear

1 Both parties have relied upon Commonweal th of Pennsylvania’'s
conmon | aw of contracts in their briefs. Accordingly, | need not engage in a
choice of law analysis. Brentwood Industries, Inc. v. Entex Technol oqi es,
Inc., Civ.A No. 04-CV-3892 2005 W. 757189, at *13 (E.D.Pa. March 31, 2005).
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and unanbi guous the intent is to be gleaned exclusively fromthe

express | anguage of the agreenent”. Delaware County v. Del aware

County Prison Enpl oyees | ndependent Uni on, 552 Pa. 184, 189,

713 A.2d 1135, 1137 (1998)(internal citation omtted). “[T]he
focus of interpretation is upon the terns of the agreenent as

mani festly expressed, rather than as, perhaps, silently

intended.” Steuart v. MChesney, 498 Pa. 45, 49, 444 A 2d 659,

661 (1982)(enphasis in original).

In order to construe the nmeaning of a contract under
Pennsyl vani a common | aw, the court nust make a threshold
determ nati on whether the contract contains an anbiguity.

Steuart, supra. The court interprets, as a matter of |aw, the

terms of the contract insofar as they are clear. The court also
determ nes the existence of any anbiguity.

If an anbiguity is found, “the resol ution of
conflicting parol evidence relevant to what the parties intended
by the anbi guous provision is for the trier of fact.” Hutchison

V. Sunbeam Coal Corporation, 513 Pa. 192, 201, 519 A 2d 385, 390

(1986). As a general rule, where the |anguage of a contract is
anbi guous and two | ogical interpretations of the provision are
of fered, the anbiguous provision is construed agai nst the

drafting party. Profit Wze Marketing v. West, 812 A 2d 1270,

1274 (Pa. Super. 2002).
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Pennsyl vani a | aw defines a contract as “anbiguous if it
is reasonably susceptible of different constructions and capabl e

of being understood in nore than one sense.” Kripp v. Kripp,

578 Pa. 82, 91, 849 A 2d 1159, 1163 (2004). To determ ne the

exi stence of anbiguity, the court nmay consider “the words of the
contract, the alternative neani ng suggested by counsel, and the
nature of the objective evidence to be offered in support of that

meaning.” Mellon Bank, N.A. v. Aetna Business Credit, Inc.,

619 F.2d 1001, 1011 (3d Gr. 1980). The disagreenent of the
parties regarding the proper construction of an agreenent does

not al one render an agreenent anbi guous. Bohl er-Uddehol m

Anerica, Inc. v. Ellwod Goup, Inc., 247 F.3d 79, 93 (3d Grr.

2001) (Becker, C. J.).
Pennsyl vani a | aw recogni zes both patent and | atent
anbiguities. A patent anbiguity is created by the | anguage of

the instrunent and appears on its face. [|nsurance Adjustnent

Bureau, supra. A latent anbiguity arises from “extraneous or

collateral facts which nake the neaning of a witten agreenent
uncertain although the | anguage thereof, on its face, appears

cl ear and unanbi guous.” Bohl er-Uddehol m Anerica, Inc., 247 F.3d

at 93 (review ng Pennsyl vania contract |aw).
A latent anmbiguity may al so arise “through silence or

i ndefiniteness of expression.” Crown, Cork & Seal Conpany, Inc.

v. Enpl oyers | nsurance of Wausau, Ci v.A No. 99-4904, 2002 W

- Xi X-



31164702, at *2 n.1 (E D. Pa. Septenber 27, 2002) (Wl dman, J.).
Finally, a latent anmbiguity may arise “when the plain nmeaning
interpretation of the contract would |l ead to an absurd and

unr easonabl e outcone.” Bohl er-Uddehol m Anerica, Inc.,

247 F.3d at 96

Applying the foregoing principles to this matter, |
find that the parties have presented plausible alternative
interpretations of the contracts that are well-grounded in the
text. Moreover, | conclude that the contracts contain a nunber
of patent and | atent anbiguities which nust be resolved by the
trier of fact.

As a prelimnary matter, wthin the 2004 Pl an, 2005
Pl an and 2005 Ternms and Conditions, there is a patent anbiguity.
Nei t her plan defines the term“closed order”. One reasonable
construction of this termwould include only sales contracts
whi ch were signed. However, the termcould al so be reasonably
under st ood to enconpass signed accounts and their subsequent
conversions. Thus, the termis facially anbi guous.

Turning to the provisions of the 2005 Terns and
Conditions, there is a patent anbiguity within this contract when
construed in conjunction with the 2004 Pl an and 2005 Plan. The
2005 Terns and Conditions contain the follow ng provision: *“Any
comm ssions due to the enployee will be paid as soon as nonies

are collected fromthe client.”
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This statenent directly contradicts the earlier
statenment that “Comm ssion paynents will be sent to fornmer
enpl oyee on the 30th of the nonth follow ng the earned activity”.
Mor eover, under either the 2004 Plan or 2005 Plan, it is
undi sputed (as well as unanbi guous) that the two possi bl e earned

activities are the signing of a sales contract or client

conversion. Neither earned activity is contingent upon client
payment s.

One possible resolution of this anbiguity is that once
an enpl oyee’ s enploynent is term nated, defendant need only pay
plaintiff for his earned comm ssions (those related to prior
signed sal es agreenents) on the 30th of the nonth foll ow ng
recei pt of client paynents. However, an equally plausible
resolution is that when defendant receives paynents for client
conversions, defendant nust pay plaintiff his remaining 50%
conversion comm ssion (if closed orders includes such conversion
conm ssi ons).

Moreover, | find that there is a latent anbiguity
concerni ng whi ch docunents govern plaintiff’s comm ssion cl ai ns.
The 2005 Terns and Conditions is incorporated by reference into
the 2005 Plan. However, as between the 2005 Pl an and 2005 Terns
and Conditions, there is an anbiguity concerni ng whi ch docunent

controls if the two docunments are inconsistent.
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A reasonabl e construction would be that the 2005 Terns
and Conditions docunent controls, because it is referenced as
containing additional “details” regarding comm ssions in the
event of enploynent term nation. However, an equally reasonable
construction is that the 2005 Plan, as the main or nmaster
docunent, controls. This anbiguity regardi ng which contract
governs is particularly significant because the 2005 Pl an refers
to the “status” of the “closed orders” on the effective
“term nation date”, whereas the 2005 Terns and Conditions only
refers to “closed orders” without regard to their status.

Furthernore, there is a latent anmbiguity concerning
whet her the 2004 Plan or 2005 Pl an governs the clains for
comm ssions for the two 2004 cal endar year accounts (the SRP
Federal Credit Union and Menbers Plus Credit Union accounts).
The 2005 Pl an and 2005 Terns and Conditions are silent with
regard to whether they supersede the 2004 Plan with regard to
conmi ssi on paynent cal culations in the event of enpl oyee
termnation. The 2004 Plan al so does not contain a provision
regardi ng supersedi ng plans or expiration. Thus, there is a
genui ne issue of material fact concerning which agreenments govern
whi ch cl ai ns.

Accordingly, | conclude that there are nunmerous patent
and latent anbiguities within the 2004 Pl an, 2005 Pl an and 2005

Terms and Conditions concerning plaintiff’s entitlenent to
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conversi on conmm ssions which nust be resolved by the trier of
fact. Accordingly, defendant’s notion for sumrary judgnent is
deni ed because there are genuine issues of material fact.

CONCLUSI ON

For all the foregoing reasons | deny the Mtion of
Def endant Open Sol utions Inc. for Sunmary Judgenent Under Feder al

Rule of GCvil Procedure 56(c).

-XXiii-



